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Subject: Opt-out collective actions regime review: call for evidence

Cover Note
Introduction

1. On 6 August 2025, the Department for Business & Trade (“DBT”) launched a Call for Evidence
to review the United Kingdom’s opt-out collective actions regime that was introduced via the
Consumer Rights Act 2015 (“CRA 2015”). Charles Lyndon Limited (“we”) is a boutique litigation
firm based in London, that specialises in collective actions before the High Court and,
primarily, the Competition Appeal Tribunal (“CAT”, “Tribunal”). We are a claimant-focused
law firm, acting for two class representatives representing consumers across nine opt-out
collective proceedings claims. We are grateful for the opportunity to respond to the
government’s Call for Evidence.

2. We set out below an introductory statement to accompany our detailed responses to the
individual questions posed in the Call for Evidence. We write to provide overarching
observations about the regime, clarify the assumptions that underpin our responses, and
explain the perspective from which we approach the DBT’s preamble.

Introductory Statement
Timing of the consultation

3. The regime for opt-out collective proceedings was introduced on 1 October 2015. However,
we believe that a meaningful assessment should begin from December 2020, when the
Supreme Court’s ruling in Merricks offered stakeholders certainty about the Tribunal’s
jurisdiction and gatekeeping role in collective actions, and clarity on the legal test for
certification.! Up until the Supreme Court’s decision, while other collective proceedings were
filed, their certification (the first procedural milestone) was at a standstill.

4. At the most recent Competition Litigation Conference hosted by Freshfields Bruckhaus
Deringer, Brick Court Chambers and MLex on 12 September 2025, practitioners across the
spectrum, claimant and defendant representatives alike, including leading King’s Counsel,
shared the view that the UK opt-out regime has only recently started to become procedurally
embedded, having resolved many of the procedural hurdles, and is only now beginning to see
resolution in the form of settlements and substantive judgments on the elements of the
underlying competition law causes of action and causation principles for claimed losses.

1 Mastercard Incorporated and others (Appellants) v Walter Hugh Merricks CBE (Respondent) [2020] UKSC 51.
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5. We agree with this consensus. It is premature to draw conclusions about the regime’s efficacy
at this stage. A similar view was expressed by Mr Ben Tidswell, a member of the Tribunal,
during his Keynote Address on 10 March 2025, at the Hausfeld/Linklaters/Alix Partners
Conference:

“Some of that commentary seems to risk a hasty prejudgement of whether or not the
plan is working [....] In my view, we are some way off being able to make that

assessment in any reliable way”.?

Mr Tidswell further stated:

“I do think that, over time, it will become easier to manage these types of issues as
we get more outcomes, which will in turn provide guidance and will effectively set the
standard for much of the relevant activity. We recently had a visit to the CAT from an
Australian Federal Court judge with deep experience of their class action regime. One
of the many interesting points he made was that, over a ten-year period, problems
tend to be resolved into standard practices which everyone understands and adheres
to. We are already seeing that happen in relation to certification, where we now have
a library of decisions from the CAT, the Court of Appeal and of course the Supreme
Court. That is likely to be the case soon for some other areas, such as settlement and
the assessment of commercial returns to funders”.

6. In considering the timing of this review, we consider it would be helpful to draw some
comparisons from the Canadian class action model, which was heavily referenced in the 2012-
2013 UK government’s consultation that preceded the opt-out regime. Most Canadian
provinces have had an opt-out regime for decades, and which allow for a broader scope of
claims (i.e. not limited to competition law). Notwithstanding, the Law Commission of Ontario
produced a comprehensive report on lessons for reform in 2019, significantly more than a
decade after the passing of the Class Proceedings Act in 1993. They have sought to introduce
regulation to expand their respective provincial regimes to facilitate mass tort claims.

7. Moreover, we are not aware of multinational companies leaving the United States, Canadian
or Australian markets, or reducing their investments in those countries, as a result of their
equivalent opt-out regimes. We do not therefore consider it realistic to expect the UK opt-out
regime, limited to competition law breaches, to have an adverse impact on the British
economy.

Assumptions about the cost to businesses in the UK

8. We believe that the references to the total cost to business in the ‘Why we are reviewing’
section of the consultation page require further context to enable meaningful commentary.
With respect to legal costs incurred by businesses in the UK, the third footnote states: ‘The
order of magnitude can be estimated to be in the region of the hundreds of millions of
pounds’. The DBT cites the Final Impact Assessment (“IA”) of 8 January 2013, following
conclusion of the consultation for private actions in competition law.? It refers to the IA’s

2 Ben Tidswell, Keynote Speech during the Hausfeld/Linklaters/Alix Partners Conference, 10 March 2025.
3 Department for Business, Innovation & Skills, Private actions in competition law: a consultation on options for
reform - final impact assessment, published 8 January 2013.
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original estimate of total per annum cost to business at £30.8 million, representing legal and
associated costs at approximately £13.9 million and a ‘best estimate’ of £16.9 million in
redress. Extrapolated over a ten-year period since the regime’s introduction, this figure would
suggest an implied total cost of around £308 million. Further information is therefore required
to substantiate how many ‘hundreds of millions of pounds’ have in fact been incurred,
averaged out on an annual basis, to enable meaningful commentary.

9. Moreover, the estimate of £30.8 million per annum in the 2013 IA was based on an opt-out
regime proposal based on established foreign class action regimes, including other common
law countries such as Canada and Australia, as opposed to the first 10 years of those regimes.*
As was recognised in the UK’s 2013 IA, such estimates were necessarily speculative, derived
from modelling rather than empirical data. The methodology combined the highest and
lowest possible assumptions across “low” and “high net benefit” scenarios to produce a broad
cost range, as there was no UK experience of opt-out collective proceedings at the time.

10. Furthermore, to use the original estimations in the right context, we ought to consider the
maturity of the Canadian and Australian opt-out regimes. Our view is that the legal costs
incurred under the UK opt-out regime have involved a range of novel procedural issues that
required guidance from appellate courts. The legal costs in the first 10 years (particularly in
the last 5 years, following the Supreme Court’s ruling in Merricks) therefore reflect investment
in developing the practical application of the procedural “know how”, which we would suggest
likely reflects the costs (adjusted for inflation) associated with the first 10 years of the foreign
claims. We would expect the average annual legal costs going forward to be increasingly
directed towards the substantive issues at the heart of claims, rather than the procedural
hurdles that have characterised the regime’s early years

11. An apt comparison of the legal costs of the UK opt-out regime, in the modern context, is other
foreign jurisdictions in a similar modern context. This is because the scale of global economic
growth and the market concentration among large multinational corporations today differ
significantly from the conditions that existed in the 1990s and 2000s, when other common
law opt-out regimes were being introduced. The presence of individual companies, let alone
many, that have market capitalisations in the hundreds of billions and trillions of US dollars is
relevant in the context of opt-out litigation, as it is these companies that most often attract
competition law scrutiny considering the significant harm that could arise from their abuse of
dominant positions in markets.

12. With regard to arguments about the efficacy of the regime more broadly, we note that most
opt-out claims before the Tribunal were tied up for many years in procedural stages, as
defendants challenged the many facets of the Rules that govern the regime rather than the
underlying allegations in competition law. This has resulted in considerable cost and delay,
which we expect to begin to wind down as we now have a healthy body of case law addressing
those procedural queries. While we understand the importance of procedural clarity, we
stress it is premature to critique the efficacy of the collective proceedings to date without

4 jbid. para 48, under ‘Risks & Assumptions’, It should be noted that this impact assessment provides estimated
annual costs for the options presented, but these are broad averages, and costs per year are not expected to be
stable. In particular, regimes which have private collective actions see significant variation in the number and
size of cases brought or finalised in any one year, from no cases whatsoever to redress of over £100m.
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having a fuller dataset that looks at cases that have gone through to conclusions, to inform
such a review.

Opt-out proceedings on behalf of businesses

13. We believe the perceived burden on businesses should be compared and contrasted against
the benefits the opt-out regime was designed for and is expected to offer, to both UK
consumers and small and medium-sized enterprises (“SMEs”), by maintaining a well-
functioning market that motivates innovation by the many entrepreneurial SMEs and
startups.

14. The scale and diversity of current proceedings illustrate the potential harm to almost all
sectors in the UK economy, and therefore the opt-out regime’s potential to deliver substantial
redress to UK consumers and SMEs alike. For example,

e Online retailers represented in Professor Andreas Stephan v Amazon.com Inc. & Ors - Opt-
out claim value at approx. £2.6 billion;

e UK consumers represented in Robert Hammond v Amazon.com Inc. & Ors — Opt-out claim
value at approx. £2.2 billion;

e UK software developers represented in Dr Maria Luisa Stasi v Microsoft Corporation

e (Cloud Licensing Claim) — Opt-out claim with alleged losses up to approx. £2.1 billion;

e UK app developers in Dr Sean Ennis v Apple; and

e UK Apple users in Dr Rachel Kent v Apple.

Some final observations — the Tribunal, the Competition and Market Authority (“CMA”) and
the types of opt-out claims filed at present.

15. The Tribunal indeed has an increased caseload, the management of which is listed as a priority
in its 2023-2025 Strategy.’ It is a sophisticated tribunal that can and does experiment with
various case management techniques to that end. For example, the various Trucks claims are
segmented into ‘waves’ and ‘umbrella’ proceedings consolidating cases alleging the same
competition law infringement together.®

16. The ‘Why we are reviewing section’ states that, in the beginning, ‘it was expected that [sic]
majority of cases would be follow-on. However, approximately 90 per cent of the current
caseload is now made up of standalone cases.” The Executive Summary implies that there are
incentives to bring “speculative” claims. We caution against this statement and its potential
to oversimplify the types of claims in the Tribunal that are often ‘quasi-follow-on’, reliant on
other jurisdictions’ regulatory or judicial decisions. Such claims include:

o Waterside Class Limited v Mowi ASA & Ors, which is awaiting a Collective Proceedings
Order (“CPO”) judgment and relies on preliminary EU Commission findings from
January 2024, US Department of Justice investigations, as well as lawsuits that have
been settled in the US and Canada;

5 Competition Appeal Tribunal, 2023-2025 Strategy, 1 March 2023.
6 Competition Appeal Tribunal, Annual Report & Accounts 2023/2024, 8.
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e Ad Tech Collective Action LLP v Alphabet Inc. & Ors [2024] CAT 38, where the European
Commission fined Google €2.95 billion for abuse of dominance in the relevant
advertising technology market;

o Nikki Stopford v Alphabet & Ors [2024] CAT 67, which is based on a decision of the
European Commission in 2018 imposing a €4.34 billion fine for breaching EU antitrust
rules;

e Robert Hammond v Amazon.com, Inc. & Ors and Professor Andreas Stephan v
Amazon.com, Inc. & Ors [2025] CAT 42, jointly managed proceedings that rely on
multiple regulatory findings and decisions, including the Italian Competition Authority
(AGCM) analysis, following its infringement decision of 9 December 2021 and fines of
more than €1 billion; and

e (lare Spottiswoode CBE v Airwave Solutions Limited & Ors which is awaiting
certification and draws from findings in a market investigation by the CMA between
2021-2023.

These claims cannot be characterised as speculative, particularly those determined by foreign
jurisdictions and the European Commission. We further note that, following Brexit, EU
Commission infringement decisions after 31 December 2020 are not binding on UK courts and,
despite their likely application to the UK market, can no longer be used to bring “follow-on”
cases. “Follow-on” cases are now limited to when the CMA, or certain bespoke regulators like
the Civil Aviation Authority, make an infringement decision on Competition Law.

Why the CMA, or certain regulators, may not have investigated similar conduct in the UK, or
why they may not have concluded an investigation with an infringement finding does not
mean the collective proceedings brought before the Tribunal are “speculative”. It may be that
the CMA has to make careful choices about where it directs the government funded resources
it has, and it may not therefore be in a position to investigate every single set of circumstances
that may indicate competition law infringements.

English laws are sufficiently robust to block speculative claims from proceeding, at the outset,
which commonly take the form of “Strike Out” applications by the defendants. Collective
proceedings, before the Tribunal, are not “immune” from strike out applications that have
indeed been utilised by the defendants. While the Tribunal has in fact struck out some
collective proceedings for having failed to meet the necessary threshold, the majority of
claims have not, and for good reasons. Those claims that have not been struck out are not
speculative and are well supported by factual and expert evidence.

Finally, the CMA is empowered to approve voluntary redress schemes proposed by infringers
of competition law. Businesses that have breached competition law thus have had a low-cost
statutory route to compensate those harmed by breaches of the law. However, to date, no
infringing companies have done so, and we recommend the reviewers take this into account
when considering the value of the opt-out regime for UK consumers and the British economy
as a whole. Companies that breach competition law often earn enormous sums of illicit profits.
However, notwithstanding the fines levied by the CMA (if at all), they often retain a substantial
portion of unlawfully earned profits. The opt-out regime therefore currently represents the
only available framework for UK consumers and SMEs to hold large, well-resourced,
companies that breach competition law to account.
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21. Aside from this important point, even in the presence of strong public enforcement, anti-
competitive behaviour can and often remains undetected. It is trite to observe that a
competitive market promotes efficiency, innovation, and consumer welfare. The Court of
Appeal in BT Group PLC & Anr v Le Patourel drew heavily on the Supreme Court’s reasoning in
Merricks regarding the purpose of the CRA 2015 provisions (inserting sections 47A to 47E
Competition Act 1998).” Both Courts placed emphasis on the legislative history and policy
rationale underpinning its introduction, noting that it was designed to address recognised
inadequacies of the former opt-in system in securing effective consumer redress. The higher
courts have thus interpreted the regime purposively, recognising that its objective is to
facilitate, rather than impede, access to justice. This was particularly pertinent in Le Patourel,
where BT challenged the Tribunal’s discretion to certify the claim on an opt-out rather than
opt-in basis, a challenge the Court rejected in light of Parliament’s clear intention to enhance
the accessibility and effectiveness of private enforcement.

Answers to Questions

1. Scope of review (areas):

access to, and the framework for, funding cases within the regime;
scope and certification of cases;

ADR, settlement, and damages;

distribution of funds

AWNR

2. Questions by area:
1. Access and funding

Q1. Is the regime currently affordable to a diverse range of classes? If not, how do you think the
current cost of bringing a claim impacts on how claims are funded? Where third party litigation
funders are used, are you aware of the cost of a claim having an impact on competition between
litigation funders able to finance such a claim? If so, how? Where third party litigation funders are
used, do you consider that the cost of a claim under the regime influences funders’ decision-making
in relation to what cases to support? If so, how?

This question has two parts that we comment on: (i) the diversity of classes represented; and (ii) the
cost of that representation by the current opt-out regime.

Diversity

The opt-out regime is founded upon the principle of promoting consumer welfare and, at its core,
seeks to serve all UK consumers. UK consumers are unquestionably represented by the opt-out cases
currently before the Tribunal, which cover the entire scope of the UK economy. This includes
household utility bills in Spottiswoode v Nexans Franca S.A.S and Ors.; retail markets including for

7[2022] EWCA Civ 593 [30].
8 Department for Business (n 3) paras 153-155, [2022] EWCA Civ 593 [30].
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everyday items, as in Haommond v Amazon.com Inc. and Ors., as well as ‘Big Tech’ as in Gutmann v

Apple Inc. And Ors and Consumers’ Association v Qualcomm Incorporated.

Importantly, SMEs across multiple industries, which make up 52% of total UK private sector turnover
(Business population estimates for the UK and regions 2024: statistical release - GOV.UK), are also

represented by the opt-out regime. Claims on behalf of SMEs, including Ennis v Apple Inc., Evans v
Barclays Bank PLC and Ors. and Stephan v Amazon.com Inc. and Ors., seek to ensure that these vital
businesses, including UK innovators, can compete in a fair, competitive economy which ultimately
benefits UK consumers in the form of greater choice and more competitive prices. Moreover, the
important role these SMEs play in driving growth for the British economy as a whole, must be
emphasised.

As is clear from the certification decisions in Ennis v Apple Inc. and Evans v Barclays & Anor, the
Tribunal (and the Court of Appeal, in Evans, which is currently awaiting judgment from the Supreme
Court) takes a carefully considered approach to determining certification.® It considers the nature of
the claim before it, including the features of the allegedly affected businesses, the complexity of the
relevant market that is often made up by small and large businesses, the average profile of a business
class member and the dependency of the business on the defendants. However, since the Supreme
Court’s decision in Evans is shortly expected, we consider it would be best for the government review
to await the decision before commenting on this specific issue.

Costs

In our experience the average cost of an opt-out collective proceedings is £15 to £20 million. In order
for these costs to be justifiable, the estimated damages would need to exceed £200 million. This
results in a limitation in the type of claims that are brought, against defendants with a sufficiently large
volume of commerce related to the infringing conduct resulting in an overcharge (or other types of
damages) in excess of £200 million. It also requires infringing conduct to have been ongoing for many
years. At a high level, we consider this “ratio” is why large “big tech” defendants are commonly named
in the collective proceedings currently before the Tribunal, as well as cartelists who colluded for many
years.

Regarding the costs of an opt-out claim, there are two distinct, yet linked, aspects that must be
considered: first, the costs of the practitioners including solicitors, counsel and experts who run such
complex litigation; second, two important stakeholders: (i) the litigation funders who pay the costs, as
aninvestment, and the fair and reasonable level of return on their investment; and (ii) the ATE Insurers
who provide insurance for the benefit of the defendants whose premiums are significant.

The costs of the litigation and the funder’s return are naturally linked - a funder who takes on a higher
risk by expending more to see a claim through to its completion, not to mention the uncertainty of a
regime where key questions remain unsettled, will expect a higher return to account of this
uncertainty over and above the uncertainty of the underlying litigation. The funder’s certainty of the

9 Dr Sean Ennis v Apple Inc. & Ors [2024], Mr Phillip Evans v Barclays Bank PLC and Others [2023] EWCA Civ 876
(pending Supreme Court judgment).
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level of the return they will achieve is resolvable, and we should expect a reduction in the expected

fees, as the opt-out regime matures with more guidance from the courts. We stress that although this
regime is 10 years old, that is relatively young, certainly, compared to more established foreign
jurisdictions such as Canada and Australia.

Given the nature of the common law system, the defendants have invested significant sums of money
in top tier Magic Circle and American law firms that have robustly challenged the procedural
mechanics of the regime. These procedural wrangles have taken up the lions’ share of the Tribunal’s
time to date, with only a handful of judgments dealing with the substantive merits of competition
claims and the losses allegedly caused to the class members. It has therefore, naturally, taken some
time and expense to get to where we are now, nearing the end of the procedural disputes with
important decision that provide guidance to many of the procedural hurdles to reach trial.

The costs of opt-out proceedings so far, reflected in the budgets put forward by Proposed Class
Representatives (“PCRs”), may therefore seem high, however that is due to the aforementioned
factors. As the opt-out regime matures, and the procedural and legal uncertainties are lessened, there
is a real possibility that the cost of bringing opt-out proceedings reduces.

Additionally, it is our experience that there will often only be, for various reasons, one or two funders
who express interest in any one case, despite a number of funders in the market being approached.
This is due to the detailed due diligence process the funders conduct, which we understand leads them
to turn down many cases brought to them. This demonstrates a further layer of checks and balances
to ensure that unmeritorious claims are not brought. Funders are incentivised to back cases that are
legally and commercially strong.

In terms of the return to funders, all parties and stakeholders recognise, and adhere to, the Tribunal’s
overarching jurisdiction to decide upon the amount of the payment to funders as it determines
appropriate, in light of the “success” achieved, via settlement (of which there have been three to date,
or judgment, of which there have only been a small handful and none in the CRs’ favour). This is a
laudable feature of the regime, which we support.

Noting, as above, the relative immaturity of the regime, the Tribunal has only given a few judgments
approving settlements, and none (as of yet) that fully deal with how much a funder ought to earn and
the factors that the Tribunal will weigh in reaching its decision. In any event, given the multifaceted
nature of such an exercise, it is likely to take a number of judgments before the varied issues are
adjudicated upon and clear guidance from the courts is available to provide certainty to stakeholders.

We address this issue of settlement distribution and funder’s returns in greater detail below. To
conclude this section, we finally comment that should the costs reduce following the end of many of
the procedural spats (as we predict they will), claims with lower estimate of damages (less than £200
million) may be brought to maintain the “ratio” we refer to in our opening paragraph to the Costs sub-
heading. This would allow for broader representation of affected consumers and SMEs in other
industries as well as a result of infringement that lasts a shorter duration. Alternatively, by allowing
law firms to act under DBAs (as per the CJC’'s recommendations, and detailed further below), it may
be plausible to bring these lower damages’ claims to vindicate UK consumers and SME rights, without
depending on third-party litigation funders who would not be interested in those claims.
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Q2. Do you consider the way litigation funders’ share of settlement sums or damages awards is

approached currently to be fair and/or proportionate? Please provide reasoning to support your
answer. How could it be improved?

Funders’ returns are not currently regulated. Prior to the Supreme Court’s decision in PACCAR, returns
were calculated based on a percentage of the damages from the defendants.'® In our experience,
these ranged from 25% to 30%. Post PACCAR, returns are, for the most part, calculated by reference
to a multiple of the amount of capital that funders have deployed, with that multiple increasing the
longer it takes up to a cap.

In principle, either approach is defensible, and we note that legislation has been proposed by the CJC
would allow funders to charge a percentage of damages. In considering a reasonable return for
funders, it is important to consider what actually transpires throughout the course of the litigation,
the amount of capital that is in fact deployed, the amount of the damages settled/awarded and the
amount of damages that the class members come forward to claim (direct benefit)/or is donated to
charity (indirect benefit).

To take into account the actual developments on a case-by-case basis, the amount of money that the
funder can actually receive from the damages is subject to the Tribunal’s overarching discretion. The
Tribunal’s discretion is an important cornerstone of the opt-out regime in a number of ways to achieve
fairness between all stakeholders. In this regard we support various statements that Tribunal Chairs
have made, including extrajudicially, about funders being able to achieve a reasonable return across
a portfolio of cases. Where the damages are more than sufficient to compensate the class and
stakeholders in full, then funders should be permitted to earn significant returns to balance losses in
cases where damages are not sufficient to compensate the class and all stakeholders in full and
funders have to take a haircut.™

In practice, and as alluded to above, there have, thus far, been only three cases with settlement
agreements before the Tribunal, all of which have been approved by the Tribunal. We address these
in further detail in answer to the relevant questions below. In brief:

e MecLaren v MOL and Ors. involved three CSAOs involving eight of the twelve defendants (four
non-settling), in which the funder’s return was deferred until conclusion of the whole
proceedings.!?

e In Gutmann v First MTR South Western Trains Limited and Stagecoach South Western Trains
Limited (“Boundary Fares”), judgment on the stakeholders’ entitlement, following
distribution, has not yet been handed down to conclude on the funder’s return.’®> However,
at the earlier settlement hearing of 10 May 2024, the Tribunal awarded an interim ring-fenced
payment of £4.75 million for costs, fees and disbursements which the parties submitted to the

1072023] UKSC 28.

11|f a funder is able to identify a portfolio of cases where damages in each case are more than sufficient to
compensate the class and stakeholders in full, then funders should be permitted to earn significant returns on
all of the cases.

12 2023] CAT 75.; and Mclaren v MOL and Ors. [2025] CAT 4.

1312024] CAT 32.
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Tribunal would go to the funder, in addition to the earlier partial recovery of adverse award
of costs following the PCR’s success at interim hearings.*

o Merricks v Mastercard Inc. & Ors. is the first settlement judgment in which the Tribunal ruled
on how much the funder ought to receive from the £200 million settlement.’® While the
funder, Innsworth Capital Limited, is currently challenging the Tribunal’s decision on
distribution of the damages through an application for judicial review, the Tribunal heard
submissions from all parties, including from the funder, to achieve fairness between all the
parties.

In reviewing what constitutes a fair return, the Tribunal (Merricks v Mastercard Inc and others [2017]
CAT 16 [119]), and indeed the Court of Appeal (O’Higgins v Barclays Bank plc [2023] EWCA 876 [129],
have repeatedly recognised the importance of the existence of litigation funding to the continued
success of the opt-out regime, and the benefit it represents to UK consumers and SMEs.

Q3. We are aware that recommendation 57 made by the CICin its report on litigation funding
proposes the introduction of an Access to Justice Fund. However, we would like to explore options
for funding cases in the context of the CAT specifically. Are there lessons to be drawn from other
models of funding that could support access to the regime?

We would support the CIC’s recommendation in this regard, and we note that there is Canadian
precedent —the Ontario Class Proceedings Fund, in Canada. The Access to Justice Fund should be used,
at least in part, to assist with the funding of the opt-out regime. This would entail that a not-for-profit
organisation receive a return from damages, and therefore self-replenish, at a rate that would be
substantially cheaper than the funding market and therefore for the benefit of the class members.

However, due to the complexities of the case, and the amount of legal advice and expert evidence
needed, Access to Justice are unlikely to have sufficient resources to fund an entire opt-out
proceedings. They may, however, be a valid option to supplement the private third-party funding
market. Moreover, there are other alternatives to reduce the costs of the proceedings including:

i. Conditional Fee Agreements (“CFAs”): Solicitors and counsel, acting on behalf of the PCRs,
will routinely work on a CFA basis, to reduce costs.

ii. Partial Law-firm funding: There are a number of potential models that could be used by
solicitors to help reduce costs, including self-funding all of their own fees, with the PCR
securing third-party funding to pay disbursements. Such funding could come from a number
of sources, including third party funders, or (should the recommendation be adopted) the
proposed Access to Justice Fund.

iii. Full Law-firm funding: An option could be to adopt a similar model as in the USA, where law
firms self-fund their own costs as well as the disbursements. However, due to the significant
estimated costs of a single opt-out case, this may place too much risk on the law firms and
evidence would have to be provided to demonstrate it has sufficient resources to see the case
through to trial. Further, the Competition Act 1998 expressly prohibits law firms from acting
on Damages Based Agreements, for opt-out proceedings. While we see the reasoning for this
prohibition, it removed the incentives for a law firm to consider it prudent to invest so heavily

4 jbid. [13].
15[2025] CAT 28.
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in an opt-out proceedings with limited expected returns. We would therefore endorse the
recommendation.®

With options (ii) and(iii) above, in allowing law firms to act on DBAs, the types of cases that can be
brought may broaden in scope. As we note in response to Q1 above, the costs of opt-out proceedings
are significant and depend on third-party litigation funding. The estimated damages need to exceed
approximately £200 million to justify the cost and risk of the claim. However, UK consumers and SMEs
may be harmed by infringing conduct to a lesser degree, although significantly (less than £200 million).
By allowing law firms to bring those claims, on a DBA basis, the cost of the proceedings significantly
lessen, allowing for greater representation and recovery of damages caused to UK consumers and
SMEs.

Q4. How has the secondary market in litigation funding developed? Do you consider that there have
been any subsequent impacts on transparency and client confidentiality?

The ‘secondary market’ in litigation funding is a somewhat ambiguous term that may be applied to a
number of different concepts that are frequently encountered in any type of litigation. For example,
there have been instances where a third-party funder (“TPF”) has taken over funding the claim when
the original TPF has dropped out part-way through the proceeding. Alternatively, it may refer to
circumstances in which the capital underpinning a ‘face’ funder is provided to them by a number of
different sources via separate agreements.

In the latter case, we understand that underlying ‘funders’ are common across litigation funding
operating in claims in both the High Court and the Tribunal. We are not familiar with any proceedings
that have sought details of a claimant’s funding arrangements to the level of particularity of the
identity of sub-funders. In a number of judgments, on certification, the Tribunal has considered at
length the level of transparency in relation to funding arrangements necessary in proceedings before
it.)” Generally, the Tribunal has taken an expansive approach when it comes to transparency of funding
arrangements, recently ordering in Hommond v Amazon Inc. that the publication on the PCR’s claim
website of non-confidential versions of the PCR’s Litigation Funding Agreement (“LFA”) (with very
minor redactions such as to protect the personal information and contact details of individuals) ought
to be standard practice.®

Moreover, solicitors are under an obligation to ensure that their client’s (in this case the PCR) source
of funds complies with their obligations under the SRA rules, and other enactments in relation to anti-
money laundering and source of funds. We therefore consider that funding terms, and the source of
funds, are adequately reviewed by the Tribunal.

Q5. The CJC made recommendations in its report on litigation funding in relation to terms and
approval of litigation funding agreements (for example, recommendations 19 and 20). However, we
would like to understand more about litigation funding agreements used in cases before
the CAT specifically.

Are funding agreements fair and transparent for class members and clear for the court to
understand?

16 Civil Justice Council, Review of Litigation Funding: Final Report, para 2.16.
17 For example, Dr Liza Lovdahl Gormsen v Meta Platforms, Inc. and Others [2024] CAT 11 [37].
18 [2025] CAT 42 [41].
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If not, why? How could they be improved?

The 2015 Tribunal Rules, specifically Rule 78(3)(c)(iii) in relation to opt-out proceedings, allows the
Tribunal to scrutinise the PCR’s funding arrangements prior to granting certification. In recent cases
the Tribunal has sought to clarify and reinforce what funding arrangements it considers to be fair to
all parties (see Hammond v Amazon Inc. and ors. [2025] CAT 42), in which the Tribunal’s critical focus
was directed at the provisions of the LFA regarding: (i) settlement, (ii) payment, (iii) termination, and
(iv) the level of Funders return), and therefore provides a consolidated ruling on what the critical
concepts that relate to funding that the PCR ought to focus on, to demonstrate to the Tribunal their
suitability to act as the PCR.

As referenced above, the Tribunal has increasingly provided for public disclosure of funding
arrangements, something that the Tribunal thought was particularly important given the need for the
class to understand the claim during the post-CPO opt-out period. We support this development,
including for publishing non-confidential versions on claim websites. We would also recommend that
the claim website, as well as on the Tribunal webpage of the particular claim, contain a plain English
summary of the key funding terms.

As to the Tribunal’s understanding, given that Tribunal panels are composed of learned judges and
experts it should not be surprising that when they are asked to consider complex funding
arrangements and LFAs, they provide clear and concise judgments explaining their views (see for
example Gutmann v Apple Inc. and Ors. [2024] CAT 18, and CICC | Ltd. v Mastercard Inc. and Ors. [2024]
CAT 3).

This is perhaps best demonstrated by the judgment in Riefa v Apple Inc. and Ors. [2025] CAT 5. Of her
volition, without any prompting by the defendants (Apple and Amazon), Mrs Justice Bacon queried
the PCR’s counsel on the PCR’s witness statement and whether it accurately described the terms of
the LFA. Ultimately, the Tribunal was not satisfied that Professor Riefa properly understood the
funding terms, including their various amendments, and was not therefore convinced that she was a
suitable class representative. It therefore refused to certify the proceedings, under the Authorisation
condition of the certification test.

Q6. Is funding provision for the full potential cost of a claim sufficiently considered on the
commencement of claims under the regime?

Yes. As explained above, Class Representatives’ arrangements as to the costs, fees, and disbursements
of the proceedings are a key consideration for the Tribunal when assessing the granting of certification
at the CPO stage. The Tribunal therefore adequately considers the funding arrangements as part of
this exercise, and exercises its discretion as to whether it deems them adequate.

To date, we are not aware of any opt-out proceedings that have had a “continuation” issue because
of a lack of available funds.

Q7. Recommendation 15 of the CIC report on litigation funding proposes a binding dispute
resolution process for funders and funded parties. However, we would like to explore further how
conflict between litigation funders and class representatives could be approached. To what extent
should extra-curial dispute resolution be used or required to be used to resolve conflict between
the funder and class representative or class?
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In our experience most LFAs already contain a dispute resolution mechanism (and in certain
circumstances (e.g. returns to stakeholders) provide for the Tribunal to have the final word), broadly
on the same terms as the CJC recommendation which have been approved by the Tribunal in a number
of recent certification decisions; namely, assessment by an independent King’s Counsel whose
decision is binding on the parties (see for example the outline of the dispute between the Class
Representative and his funder in the Merricks CSAO judgment [2025] CAT 28). It is clear that there
will be tensions between the class representative and the funder (see for example the Court of
Appeal’s decision in Gutmann Apple). However, courts have made it clear that they consider such
tension to be unavoidable and manageable, provided that the overarching principle of fairness is
maintained, and the legitimate interests of the parties are considered at an appropriate juncture. The
broad discretionary powers of the Tribunal have, thus far, allowed it to tactfully manage any conflicts
that have come before it.

It is important to also bear in mind that LFAs, at least those that we have experience with, include
provisions to manage and balance the interests of conflicting parties, including when disputes arise.
There may be perfectly acceptable and reasonable circumstances for a funder to terminate the LFA,;
consider for example, if disclosure of certain documents or additional expert evidence dramatically
lowers a claim’s prospects of success. In such circumstances it is justifiable for the funder to be entitled
to trigger a mechanism that allows them to terminate the agreement on the grounds of legal or
commercial viability, but only once a transparent process has been undertaken and expert advice has
been sought. Under such circumstances, it would in fact be in all parties’ interests, including the
Tribunal and the defendants, for the case to be brought to an end to avoid further wasted costs and
time.

The Tribunal’s 2015 Rules provide for the Tribunal to carry out a not dissimilar exercise as part of the
factors for certification. Rule 79(2)(b)) provide for the Tribunal to undertake a “cost/benefit” exercise,
as part of the certification assessment, and Rule 85 states that “certification” is constantly under
review and therefore “revokable”. In undertaking this analysis, the Tribunal in Rountree assessed the
cost/benefit exercise through the lens of the economics of the claims. The Tribunal ultimately refused
to certify the claim, including as a result of an unfavourable cost/benefit analysis.’® There is therefore
some harmony (although not identical) between the funder’s interest in the economic viability of the
claims and the Tribunal’s cost/benefit exercise.

2. Scope and certification of cases

The CAT must carry out a certification process for all proposed opt-out collective actions, to prevent
ineligible claims from progressing in that form. In recent years, as the opt-out caseload has increased
so has the range of cases certified by the CAT. It is important that judicial independence is preserved
in relation to this decision-making, and we are not seeking to comment or take a view on specific
decisions made by the judiciary. However, we would like to consider the elements of a certification
decision and welcome evidence and views on trends in certification. We would also welcome
consideration more widely of ways in which clarity on liability exposure could be increased for
businesses.

Q8. Is the current scope of the regime appropriate?

1% Mr David Alexander de Horne Rowntree v the Performing Right Society Limited and Anor [2025] CAT 49.
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The opt-out collective actions regime is limited to infringements of competition law. They can be either
follow-on or standalone proceedings and can be brought on behalf of consumers or businesses.

To understand whether the regime is appropriate, it needs to be assessed in relation to the intended
purpose of the regime. The regime was established in part to respond to views that the pre-2015
approach to private actions was one of the least effective aspects of the UK competition regime; where
challenging anti-competitive behaviour was costly and complex, well beyond the resources of many
businesses, particularly SMEs, and the financial costs of going to court made it impractical for
consumers to achieve redress. The purpose of the regime was therefore to enhance private
enforcement for competition infringements, where harm is widespread but individual losses may be
small, and compensate victims.

On that basis, the scope does achieve the intended purpose. This is most evident by the number of
opt-out actions active in and vetted by the CAT. It has been reported that approx. 50 million UK
consumers, are represented in these actions, demonstrating the scale of harm pleaded to have been
caused by the anticompetitive behaviour. Tens of thousands of SMEs are also represented in a
relatively small number of collectives.

However, it is important to note that the scope is narrower compared to class actions in other
jurisdictions, such as the US, Canada and Australia, wherein they are not limited to competition claims
and the Tribunal’s jurisdiction only. While competition law can overlap with consumer protection laws,
it requires claimants to prepare expensive expert analysis (such as market definition and dominance)
that they would not have to under some product liability causes of action. The narrowness of this
regime, and the question of whether UK consumers and SMEs deserve access to justice for other
causes of action in, for example, product liability, environment and employment claims, should be
seriously considered. The UK is falling behind innovation in the legal regime in failing to adapt its
procedural rules to permit collective actions in other areas of law. What the government ought to
consider is what lessons can be learned from the opt-out regime to expand its application to other
areas of law that equally affect consumers and SMEs, in particular consumer protection.

Q9. How are cases which cut across multiple areas (for example, environmental protection or data)
dealt with?

The Tribunal has demonstrated that it will hear competition claims, including when the facts also
engage other areas of law such as environmental protection, data privacy or consumer protection.

A recent example is the case of Professor Carolyn Roberts v Severn Trent Water Limited & Severn Trent
Plc & Ors. The proposed opt-out collective action was a claim on behalf of consumers who allegedly
suffered higher prices from water and sewage undertakers who significantly under-reported the
number of relevant pollution incidents to Ofwat and thereby charged higher prices than they would
have been permitted to charge if they had made accurate reports. Whilst the case cuts across
environmental issues, the under-reporting and consequent higher prices were alleged to constitute
an abuse of dominant position contrary to the Chapter Il prohibition under section 18 of the
Competition Act 1998.

Ultimately, the Tribunal did not certify the claim on the basis that specific statutory exclusion under

the Water Industry Act 1998 excluded private law remedies for acts or omissions that constitute a
contravention of a condition of an appointment under the Act. However, in its certification judgment,
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the Tribunal indicated that if it were not for the exclusion, the Tribunal would have certified the case.?®
This shows that the Tribunal is alive to cross-regime nuances but, where appropriate, will certify cases
where the claim alleges a competition infringement notwithstanding that the conduct may also breach
other regulatory frameworks.

Other examples include the Boundary Fares proceedings (which combine three separate proceedings,
including Justin Gutmann v Govia Thameslink Railway Limited & Others) concerning consumer
protection and Dr Liza Lovdahl Gormsen v Meta Platforms, Inc. and Others [2023] CAT 10 where the
alleged conduct concerns data privacy. The Tribunal certified both cases. We also note that this is
consistent with recent EU Court of Justice jurisprudence, such as Case C-252/21: Meta Platforms Inc
and others v Bundeskartellamt (the German competition regulator).

Is this appropriate? Are certification decisions sufficiently predictable and transparent for parties?

We consider the Tribunal’s approach to cases which cut across multiple areas to be appropriate.
Where conduct touches upon two different areas of law but share the same underlying facts, they
give rise to different concerned breaches. For example, taking data privacy law and competition law,
one is concerned with the lawfulness of processing, consent, transparency and user rights, while the
other is concerned with abuse of dominance and market power.

We consider that certification decisions have become increasingly predictable and transparent for
parties, particularly over the past five to six years following the Supreme Court’s decision in Merricks.
The legal test, at least as far as the eligibility condition is concerned, has been set by the highest court
and applied in the majority of, if not all, cases thereafter. While case law refers to the condition as a
low threshold, it is nonetheless a threshold that must be met and has been (and continues to be)
rigorously applied by the Tribunal. Examples include Gormsen v Meta Platforms, Inc. and Others,
where the Tribunal found the proposed class representative to have failed to meet the threshold in
the first instance.

We now have a clear body of jurisprudence which defines the certification requirements; proposed
defendants and proposed class representatives are given clear, predictable and transparent guidance.

However, as with all areas of law, there are always novel aspects that may not have been tested yet.
For example, we note that while the EU courts have considered the question of whether a dominant
entity’s breach of other causes of action amounts to an abuse in Case C-252/21, Meta Platforms and
Others v Bundeskartellamt ECLI:EU:C:2023:537, this proposition has not been fully advanced at the
Tribunal yet, or at least no relevant decision has been made.

Q10. What approach should be taken if the same issues are concurrently being investigated by
the CMA and brought before the CAT?

Rule 76(6) of the CAT Rules 2015 requires the proposed class representative to send a copy of the
collective proceedings claim form to the CMA at the same time as it is served on the other parties to
the claim. Rule 85(1) provides for the Tribunal, taking account of all the relevant circumstances, to
stay or sist proceedings at any time on its own initiative. The CAT Practice Direction (Disclosure) issued
on 14 March 2017 also provides guidance for making and determining applications for disclosure or

20[2025] CAT 17 [115].
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inspection of competition authority evidence as well as informing the competition authority and other
interested persons of the application.

The current rules therefore provide the CMA with clear notice of proposed opt-out collective actions
and opportunity to make observations in respect of its investigations and evidence; there is a healthy
framework for cooperation and coordination, with appropriate authority given to the CMA. We
therefore do not consider it appropriate for the current approach to be deviated from.

Q11. Do you consider that there is currently sufficient certainty for businesses in relation to the level
of liability they face under the opt-out collective actions regime?

There is considerable certainty in relation to whether a proposed opt-out collective action is likely to
meet the certification threshold and proceed to trial. The legal threshold for proving loss, as a matter
of legal and factual causation, is no different under the opt-out collective regime.

While the nature of competition law requires expert evidence to determine counterfactuals that are
at times hypothetical, and thus there is understandably some level of uncertainty as to the assessment
of detailed qualitative and quantitative evidence at certification and trial, this is nothing novel, and in
fact already well considered in merger control, regulatory cartel, and dominance decisions. The
parties, particularly the defendants, in these cases are undoubtedly familiar with this use of economic
modelling and instruct some of the most experienced economic experts to advise on the class
representatives’ assessment of loss and quantification of harm.

It should however be recognised that the regime is still developing with only a limited number of cases
having either settled or reached trial and thus there is naturally uncertainty in respect of damages
guantification and distribution until the Tribunal provides further judicial guidance.

If not, why? What additional measures do you consider could be introduced to provide increased
certainty?

The process already requires proposed class representatives to provide expert economic evidence at
the certification stage to quantity loss on a preliminary basis and then refined with further evidence
over the course of the litigation including after disclosure. Only in opt-out collective proceedings are
claimants requires to estimate the damages claimed because it forms part of the Tribunal’s cost-
benefit analysis. In the High Court, including in Group Litigation Orders on behalf of hundreds of
thousands of claimants (see the NOx Emissions Group Litigation), claimants have not pleaded an
estimated quantum of aggregated damages.

It is therefore unfair to say that businesses are faced with higher levels of uncertainty under this
regime when defendants are provided with a higher level of transparency of expected damages
claimed than in other litigation procedures.

Q12. Are there circumstances where it would be appropriate to provide protection to businesses
from liability? For example, might this be a consideration in certain circumstances in which
businesses have cooperated with the CMA in a prior investigation?

There are already several safeguards in place to protect businesses from vexatious claims. These

include the strict judicial certification criteria; rigorous vetting by the CAT, consisting of an assessment
of whether proposed actions are suitable to be collective actions and opt-out claims, whether they
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should be struck out; and exposure to adverse costs awards. Defendants are thus properly protected
by the current rules.

In respect of liability for parties that have cooperated with the CMA in a prior investigation, leniency
applications already protect businesses from CMA prosecution and fines. Consideration may also be
given to leniency applicants to ensure they are no worse off when facing private actions for damages
than those who do not apply for leniency, but not necessarily to offer them additional protection from
making redress to those who have suffered loss.

Public and private enforcement have distinct roles. To provide businesses with additional protections
from private damages would permit infringing defendants to retain unlawful gains made from their
infringing conduct, defeating the Government’s original intention behind the opt-out collective actions
regimes — to provide redress to UK consumers and affected businesses.

Q13. Should there be specific requirements in order to be eligible to act as a class representative?

There are formal requirements, from the outset of the opt-out collective action regime, and case law
requirements governing who is eligible to act as a class representative.

These are mainly set out at Rule 78 of the CAT Rules 2015 which requires the Tribunal to determine
whether or not to authorise an applicant to act as class representative. For example, the Tribunal shall
have regard to, among other things, whether the applicant has a material interest that is in conflict
with the interests of class members and whether the applicant can pay the defendant’s recoverable
costs if ordered to do so. Additionally, Rule 78(2)(a) allows only those who would fairly and adequately
act in the interests of class members to be authorised. This considers whether the applicant has
prepared a satisfactory plan that includes a method for bringing the proceedings on behalf of
represented persons and for notifying represented persons of the progress of the proceedings, a
procedure for governance and consultation which takes into account the size and nature of the class,
and any estimate of and details of arrangements as to costs, fees or disbursements. Applicants thus
undertake significant preparatory work to satisfy the Tribunal that they should be authorised to act as
class representative.

In the recent decisions of Riefa, Hammond and Bulk Mail Claim Limited the Tribunal honed in on these
requirements.?? The Tribunal made clear the extent of control it expects class representatives to have
or exercise over the conduct of the litigation, including ordering support from independent costs
counsel over funding agreements as well as continuous costs review of their own side costs during the
course of the litigation. Indeed, in Riefa, the Tribunal refused to certify the proposed opt-out collective
action on the basis that the proposed class representative was found unsuitable.

It should be noted that, previously, Government considered arguments for and against presumptions
about who should not be able to act and decided that an explicit presumption is unnecessary as Rule
78 already enables the Tribunal to only permit those who would fairly and adequately act in the
interests of the class to be authorised. Accordingly, taken together, there are more than sufficient
safeguards preventing unsuitable applicants from acting as class representatives.

Q14. Do you feel the current rules for class representatives are clear enough regarding the
relationship between the class, class representative and funder and how to manage potential

21[2025] CAT 5, [2025] CAT 19, [2025] CAT 42.
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conflicts of interest? Whilst we are aware that conflicts of interest between funders and funded

parties are covered in recommendation 14 of the final report in the CIC’s review of litigation
funding, we are interested in exploring this topic in the unique landscape of the opt-out regime.

As explained above, one of the requirements to act as class representative is that the applicant would
fairly and adequately act in the interests of class members and there are no material conflicts of
interest with the class. As noted by Hodge Malek KC in the Boundary Fares CSAO judgment, conflicts
between stakeholders are inevitable but it can be managed through transparency.?? As such, the Rules
governing the authorisation condition are largely the same Rules governing the relations between
class representatives, funders and class members. These are set out in both the CAT Rules 2015 and
Guide to Proceedings, as well as the Tribunal’s judgments.

In addition to Rule 78 of the CAT Rules 2015 outlined above, paragraphs 6.29-6.37 of the CAT Guide
2015 expand on the role and responsibilities of the class representative. Paragraph 6.29 declares that
being a class representative involves significant and serious obligations and is not a responsibility to
be taken on lightly. Paragraph 6.31 explains that the CAT is required to consider whether the proposed
class representative has a material interest that is in conflict with the interests of the class members,
so far as it concerns common issues to be decided in the collective proceedings. It caveats that, it is
not possible to set out the myriads of ways in which a conflict may arise between the class
representative and the class members.

These rules and guidelines have been interpreted in more depth in case law. Notably, in the recent
appeal in Justin Gutmann v Apple Inc., Apple Distribution International Limited, and Apple Retail UK
Limited [2025] EWCA Civ 459, the Court of Appeal provided much needed guidance on how to resolve
conflicts of interest. The Court of Appeal ruled unanimously that funders can recover their fees in
priority to the distribution of damages to the class and dismissed arguments that such arrangements
could create conflicts of interest or incentives for the class representative. The Court commented that
the suggestion that at distribution there will be no one to represent the class because the class
representative has aligned themselves with the funder is wholly misconceived where there is specific
provision in the funding agreement that the class representative will act fairly and justly in the best
interests of the class and where the supervisory jurisdiction of the Tribunal will provide sufficient final
safeguard against such risks.

These rules are as clear as they can be at this stage of the regime in light of what the Tribunal has had
the opportunity to consider through actual adjudication of cases. These are subject to change, but
that is the ordinary course of the development of law and the regime. It should be noted that, at the
outset, the regime was established with the intention of providing the Tribunal with wide discretion
to make determinations taking into account all the relevant considerations.

We now need to await final decisions, judgments and settlements, to see how the Tribunal manages
the distribution of funds to class members, funders and other stakeholders. See below answer with
respect to funding.

Q15. Should there be more defined rules on what cases can be certified as opt-out proceedings

At present, there are already sufficiently established and clear rules concerning certification.

22 [2024] CAT 32 [37]-[38].
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In previous consultation, in common with the great majority of respondents, the Government
considered that the opt-out collective action regime would allow the Tribunal to reach its unfulfilled
potential in relation to private enforcement, as well as making it easier to bring competition claims by
reducing the opportunity for contesting jurisdiction. The Government considered that the Tribunal has
the necessary expertise and capacity to become a major venue for competition litigation and that both
claimants and defendants are likely to benefit from its efficient case management and flexible
procedures.

The regime is deliberately principles based and setting more defined rules or rigid criteria could fetter
the Tribunal’s ability to manage novel or complex cases as the regime continues to develop and evolve.

Moreover, the Court of Appeal has provided guidance in the Mr Phillip Evans v Barclays Bank PLC and
Others [2023] EWCA Civ 876 and the Supreme Court is set to rule on this very issue. We would
recommend, in the interests of ensuring that the Supreme Court’s decision is not affected by this
review nor responses, that your consideration awaits and takes into account the Supreme Court’s
decision.

3. ADR, settlement and damages

The key driver behind the introduction of the opt-out collective actions regime was to make access
to redress more straightforward and cost-effective. Collective actions also provide a clear deterrent
effect. However, litigation is not the only option for pursuing compensation, and — for the benefit
of both potential claimants and potential defendants — other routes to redress may be more
effective. We also want to examine what remedies are considered, and whether there could be
alternatives to financial damages.

Q16. Do you have any experience of involvement in ADR to resolve a loss suffered by consumers as
a result of anti-competitive behaviour?

If so, what kind of ADR have you engaged in and how common is this in your experience?

We were involved in one of the first substantive collective settlements under the regime, the Gutmann
v Stagecoach claim, resolving claims against one of four defendants. However, we have not engaged
in ADR prior to filing a CPO on any of our cases.

If not, why not?

Neither prior to, nor after filing proceedings, have we received any willingness from defendants to
meaningfully engage in ADR. This may be understandable given the complexity of collective
proceedings as well as the assessing the effects of breaches of competition law. From our perception
of the defendants’ point of view, there is a risk that claims will either fail to be certified or significantly
narrow in scope following disclosure. As such, there is little incentive for parties to engage in ADR at
the outset, including prior to litigation being filed.

Most claims in the Tribunal are standalone in nature, meaning that liability must be proven without
the benefit of a binding decision of a competition authority; irrespective of whether there is a foreign
regulatory decision or investigation. This means that there is inevitably greater uncertainty for the
parties, and additional risk in proceeding to trial. In the context of opt-out competition claims, the
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following several elements give rise to considerable uncertainty and complexity which we believe
deter meaningfully engagement in ADR:

1. Developing an economic methodology at the outset of the case, without the benefit of
disclosed documents, for the purpose of the certification test;

2. Review of the litigation funding agreements, to properly navigate the inevitable conflict of
interest between the class members and the litigation funder;

3. disputes as to the volume of commerce affected by the alleged breach of competition law;

4. factual and legal proof of causation of loss on a class wide basis, including evidencing the
alleged counterfactual (this requires assessment of what position the claimants would have
been in had the alleged abuse not occurred);

5. Quantifying the loss on a class wide basis and potentially dealing with complex pass-on
arguments; and

6. any contest as to failure to mitigate loss, which can add considerable uncertainty and
complexity.

Moreover, there are several aspects to competition law that, as yet, do not have directly applicable
judicial guidance. Simply put, there are aspects to competition law that remain novel, and it is thus
harder for parties to take clear positions supported by English court authorities. Our view is that this
inevitably, and understandably, reduces defendants’ appetite to settle proceedings, let alone agree to
ADR prior to issued proceedings.

What would make it more likely for you to consider this option in the future?

As a claimant firm, we are open to ADR from the outset; and we consider this question is better
addressed by defendants and their legal advisors. We would, however, endorse the CIC's
recommendations and write to the defendants ahead of filing proceedings, to provide them with the
opportunity to engage with us early, to avoid filing proceedings. However, for the reasons we note
above, including the lack of information generally available to expert economists prior to disclosure,
we do not consider defendants will be amenable to early resolution.

Once a claim is filed, and post disclosure, we have experience of resolving (at least in part) a collective
proceeding.

To what extent does the prospect of engaging in ADR deter businesses from wrongdoing?

We do not consider the prospect of engaging in ADR deters businesses from wrongdoing.

The Tribunal’s Rules encourage and facilitate the use of an alternative dispute resolution procedure if
appropriate, and it has the power to stay proceedings while the parties attempt to compromise by
alternative dispute resolution or other means.”® However, to date, there have been limited
settlements that we address in detail below, and we are aware of no early resolutions prior to a CPO

being filed.

How far do you believe that appropriate redress for class members can be achieved by ADR?

23 See, Tribunal Rule, 79(2)(g)

20



C |_I CHARLES
! LYNDON
We support the use of ADR to achieve redress for class members, and we consider the current Tribunal

framework provides robust checks and balances. For example, agreed settlements are reviewed and
approved by the Tribunal to ensure that the class members are the focus of the settlement terms.

Due to the large scale of the (alleged) infringements and potential harm, any settlement (whether
prior to or after filing a CPO), will and, we consider, should require oversight. The cases brought before
the Tribunal represent significant sums, and proper redress and distribution requires independent
monitoring.

Q17. Voluntary redress schemes were introduced by way of amendments to the Competition Act
1998 through the Consumer Rights Act 2015. They offer an avenue for redress by way of schemes
voluntarily set up by businesses and approved by the CMA.

Are you aware of the option of voluntary redress schemes and under what circumstances a
voluntary redress scheme could be used?

Section 49C of the Competition Act 1998 empowers the CMA to approve voluntary redress schemes,
enabling consumers and businesses affected by a breach of competition law to come forward and
claim compensation. Once approved, those affected by the infringement that fall within the scheme’s
scope would be able to obtain compensation without the need for litigation. Nevertheless, to the best
of our knowledge, as of September 2025 no voluntary redress scheme has ever been approved or even
put forward by an undertaking since the CRA 2015 introduced this CMA power. The facts suggest a
clear conclusion that the defendants are not interested nor have been pressured into compensating
those consumers and businesses that have been harmed by their breaches of competition law. Thus,
private action including via opt-out collective proceedings is the only current mechanism available to
pursue compensatory redress.

Moreover, the CMA and concurrent regulators have limited resources at their disposal and cannot
pursue every case that merits investigation.?* As such, and without regulatory intervention, potential
claimants must, and should be encouraged to, issue standalone claims, which require one to establish
the existence of an infringement and prove the loss caused to a defined class. As we note above, these
seemingly wholly “standalone” claims are in fact often based on regulatory investigations and foreign
infringement decisions. We refer you to the preamble of our response above.

As noted by the Chief Justice of the Canadian Supreme Court: ‘class actions serve efficiency and justice
by ensuring that actual and potential wrongdoers modify their behaviour to take full account of the

harm they are causing, or might cause, to the public’.®®

If yes, for what reasons would you or would you not be inclined to either use or advise the use of a
voluntary redress scheme following an adverse finding by the CMA? Noting that they have not yet
been utilised, what reforms could be made to voluntary redress schemes to increase their use?

24 The CMA uses its Prioritisation Principles ‘when deciding which new projects and programmes of work to
take forward, in areas where we have discretion to do so.” CMA Prioritisation Principles, updated 30 October
2023.

25[2020] UKSC 51 [37], citing Hollick v Toronto (City) 2001 SCC 68.
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The CMA is in a unique position, empowered as they are to demand documents and the defendants’
participation in an investigation without litigation. The CMA’s investigation often results in securing
commitments from defendants, and it has discretion to take various factors into account when
accepting those commitments or issuing fines (e.g. reductions to those fines). Under either resolution
pathway (commitments or fines), we consider the CMA is in a unique place to pressure the defendants
into establishing a redress scheme and appointing a Trustee Monitor to oversee its running.

Q18. Do you consider that additional alternative routes for redress could reduce the need for
litigation? For example, could empowering the CMA to issue directions for redress reduce the need
for private action?

We would like to draw the reviewers’ attention to the Office for Fair Trading’s response to the
government consultation in 2012 regarding concerns about potential mandatory redress and
challenges in implementing such powers.?® It said, ‘A role to facilitate redress should not be regarded
as a substitute for encouraging private actions, since without the credible threat of private damages
actions, businesses may be very unwilling to cooperate with a redress scheme.’

Q19. What barriers do you consider there are to pursuing alternative routes to redress, such as ADR,
voluntary redress schemes, or similar potential options outside of, or prior to, litigation? A role to
facilitate redress should not be regarded as a substitute for encouraging private actions, since
without the credible threat of private damages actions, businesses may be very unwilling to
cooperate with a redress scheme. How could greater use of these alternative routes be facilitated?

We have commented on this section above. We further add that there is currently no “mandatory”
redress schemes available for those harmed by breaches of competition law. We consider that
mandatory redress schemes, for example, following the CMA making an infringement decision would
be an important step to hold infringing companies to account, and thereby potentially reduce the
need for private damages litigation.

Q20. Do direct financial, rather than cy-pres, damages deliver justice effectively?

We consider both direct financial and cy-pres damages capable of delivering justice effectively.
However, it is important to recognise the distinctions between the two.

Direct financial damages are the most straightforward means of delivering justice effectively as they
compensate those actually harmed and directly link the remedy to the specific wrongdoing. In
contrast, cy-pres distribution allocates damages to a third party whose objectives align with the
purpose of the case. In practice, unclaimed or undistributed funds are often distributed on a cy-pres
basis. We see the merit in this approach but highlight that it should only be relied upon where
individual compensation is impracticable or disproportionate; direct financial damages should remain
the primary mechanism for delivering justice.

Q21. What degree of influence, if any, do you consider litigation funders currently have over the
resolution of a case? For example, whether/when to settle or pursue an award of damages. We are
aware that the CJC has made recommendations in relation to the level of influence funders should

26 Department for Business, Innovation & Skills, Private actions in competition law: a consultation on options
for reform responses - O to Z, 24 April 2012, para 4.4.
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have over settlement in particular in its report on litigation funding (for example, recommendation

12), but would like to explore perspectives on to what extent this is currently an issue in cases before
the CAT.

The Tribunal has acknowledged there is an inherent tension between the interests of funders and class
members represented in collective proceedings. The is risk is heightened when considering
settlement. However, there are already established mechanisms in place to control and manage this
tension:

1. Solicitors’ obligations to their client — the class representative;

2. ALF (Association of Litigation Funders) Code of Conduct — which the CJC has recommended be
made mandatory;

3. The terms of LFAs have seen intense scrutiny by the Tribunal, at the certification stage,
including with regard to funders’ control and settlement;

4. The Tribunal’s overarching discretion to determine how much funders receive, and when.

These mechanisms curtail and act as check against funders exercising undue control over the
settlement terms.

Q22. What safeguards do you consider could be implemented to mitigate the risk of litigation
funders inappropriately influencing a case, or to help identify where such influence has been
exerted?

There are a number of safeguards already in place:

i. Solicitor’s obligations to act on behalf of the class representative, not the funder;

ii. The Tribunal’s taking into account, in deciding certification, whether an independent costs
counsel has reviewed and advised the Class Representative of the terms of the LFA;

iii. The Tribunal ordering, as part of the certification proceedings, for an independent review of
the Class Representative’s own side costs on a regular basis throughout the proceedings;

iv. The Tribunal’s overarching discretion to review the terms of the LFA at certification and as
part of any settlement.

Moreover, the CIC has made several recommendations for the government’s consideration, in
particular at paragraphs 8.19 to 8.30 of its Final Report.?’

We further note that the defendants are engaged by leading solicitors and counsel in this area of law.
They have challenged the funding terms at each stage of the proceedings, particularly at the
certification stage; and it is likely that they will continue to bring to the Tribunal’s attention any
evidence of funders exerting influence of the litigation. In combination with recent guidance from
appellate courts, we consider the regime is well capable to oversee the returns achieved by litigation
funders to achieve fairness between the parties.

Importantly, in our experience, we have not had experience of funder’s exerting undue control over
the PCRs or CRs. Moreover, all LFAs that we have come across contain express contractual provisions
that the third-party litigation funder is not in control of the proceedings.

27 Civil Justice Council, Review of Litigation Funding: Final Report, 2 June 2025.

23


https://www.judiciary.uk/wp-content/uploads/2025/06/CJC-Review-of-Litigation-Funding-Final-Report-2.pdf

C |_I CHARLES
! LYNDON
Q23. Should remedies other than compensatory damages be available?

If so: Why? What types of remedies? Should the availability of restitutionary damages be
considered?

As a leading legal academic, Professor Mulheron, wrote, the type of damages considered in the
competition law collective proceedings landscape should be considered on a case-by-case basis, with
the Tribunal having the flexibility to determine the form of damages that would best achieve fairness
between the parties.

We would recommend that the reviewers of these responses consider her 2018 publication,
Restitutionary Relief in Competition Law Class Actions: An Evolving Landscape.

Q24. What factors might incentivise you to settle or advise settlement rather than continuing to
judgment before the CAT?

We would advise our client (the Class Representative) to consider one important and central factor:
the prospects of succeeding at trial, including the prospects of achieving an outcome that is greater
than the settlement amount.

As part of this assessment, we would ensure that the Class Representative receives advice from the
wider team, including from King’s Counsel, expert economists as well as other instructed experts. As
part of the decision-making exercise they undertake, we would also advise them on the speed of
compensation that would be made available to the class members compared to how long it would
take to distribute damages after a judgment.

In addition to the class members, the Class Representative must also take into account the fair and
reasonable returns to the stakeholders, who have taken on significant risks in bringing these claims
and achieving outcomes for the class members: in particular, the litigation funder and the legal teams
supporting the Class Representative. Although it might be said that this creates a conflict between the
stakeholders and the class this has been approved by the Court of Appeal in Apple v Gutmann and
Tribunal Chair Hodge Malek KC commented on the inevitable existence of conflicts of interest which
ought to be acknowledged by all the parties, at the time of settlement. He stated: 2

“The existence of conflicts of interest: Rather than ignoring the existence of conflicts of
interest, it is better to recognise them and to take them into account. Such conflicts can
manifest themselves at the stage of approval of collective settlements and distribution
between compensating class members and providing for stakeholders. The CR will want to
maximise the amounts to be available and paid out to the class members, whereas the
stakeholders may want to maximise their own returns. At the end of the day, the Tribunal will
want to avoid, so far as practicable, outcomes where the main beneficiaries of collective
proceedings are the stakeholders.”

Q25. To what extent do you think it would be beneficial for the CAT to have increased oversight of
settlement/a stronger role in approving settlement agreements between parties?

2 Hodge Malek KC, Keynote Speech at Second Annual LF Dealmakers Conference: Advancing Litigation
Finance, 24 June 2025.
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The Tribunal has significant oversight over collective settlements, since they cannot take effect

without a favourable CSAO under s 49A of the Competition Act 1998 and the underlying 2015 Rules.
The Tribunal has absolute, unfettered, “veto” powers over any proposed settlements.

Moreover, the Tribunal has demonstrated its willingness to exercise its discretion in the manner that
it sees fit. In the five CSAOs made to date, the Tribunal ordered the parties to change the settlement
terms, and only approved settlements upon its satisfaction of the amended agreements, which we set
out in detail further below.

One settlement, in the Boundary Fares case, has proceeded to distribution which has resulted in a
subsequent stakeholder entitlement hearing. The Tribunal shall determine what should happen to the
undistributed proceeds. In that hearing, the Tribunal made it clear that a significant sum ought to be
distributed cy-pres.

To provide helpful context as to why we consider the Tribunal’s current powers are sufficient, we set
out below the CSAO process, and our practical experience. In making a CSAO application, Rule 94 of
the CAT Rules 2015 requires the parties to set out:

- details of the claims being settled;

- the terms of the proposed settlement;

- astatement that the applicants believe the terms of the proposed settlement are just and
reasonable;

- how the settlement sums are to be paid and distributed;

- draft of the collective settlement approval order; and how the class representative
proposes to give notice of the application.

In addition, settling parties will typically submit an independent economic expert and/or an opinion
by counsel on the merits of the settlement so that the Tribunal can properly consider them.

When the Tribunal receives an application for a CSAO, it has a broad discretion to give any directions
that it thinks fit. For example, the Tribunal may direct that part of the application receives confidential
treatment where the public availability of certain parts of the application — such as the defendant(s)’
estimate of the likely damages or legal advice as to the prospects of success — could be harmful to a
party’s interests, in the event that it does not ultimately approve the settlement.

Where the Tribunal has concerns about the proposed collective settlement but considers that those
concerns could be alleviated by certain modifications to the settlement terms, it may insist on changes,
and that has certainly been the case with all CSAOs requiring amendments, before the Tribunal was
satisfied. As part of the process, the Tribunal provides for any class member who wishes to be heard
on the terms of the settlement to be given such an opportunity.? While no class members have
objected to the CSAOs to date, this highlights the central focus of the class members that guide the
Tribunal’s decision making.

The CAT Guide to Proceedings provides further detail, and guidance at paragraph [6.125] on how the
Tribunal will approach assessing whether the terms are just and reasonable:

“In considering whether a collective settlement is just and reasonable, the Tribunal will take
into account all relevant circumstances, including the specific factors listed in Rules 94(9) and

29 CAT Guide to Proceedings 2015, paragraph 6.138.
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97(7). While Rule 94(9) applies to settlements of collective proceedings and Rule 97(7) applies

to direct collective settlements, the factors are broadly the same in both scenarios. These
factors are as follows:

- The amount and terms of the settlement

The Tribunal’s consideration of the amount and terms of the settlement will include the
monetary and non-monetary benefits offered by the settling defendant, as well as any
related provisions as to the payment of costs, fees and disbursements. In particular, the
Tribunal may consider the amount allocated to costs, fees and disbursements as a
proportion of the overall settlement. Where legal costs make up a significant proportion
of the settlement funds, the Tribunal will scrutinise whether this allocation is appropriate
and will be alert to any potential conflict of interest between the class (or settlement)
representative and its lawyers on the one hand and the Class Members on the other hand.
The Tribunal will also consider carefully the terms of any waiver or release contained in
the proposed settlement agreement.

- The number or estimated number of persons likely to be entitled to a share of the
settlement
The number of persons who may be able to claim a share of the settlement will influence
the Tribunal’s overall assessment of the settlement amount and terms. A settlement may
incorporate a provision whereby either party has a right to cancel the settlement in the
event that a specified opt-out threshold is exceeded. The Tribunal may also consider how
Class Members will be required to claim their entitlement in order to ensure that the
applicable conditions or procedures are not overly onerous or complicated so as to
discourage or hinder legitimate claims.

- The likelihood of judgment being obtained in collective proceedings for an amount
significantly in excess of the amount of the settlement
When considering the likelihood of judgment being obtained in collective proceedings for
more than the amount of the settlement, the Tribunal need not conduct a detailed analysis
of the claims to determine what it would have awarded in damages (if anything) following
a trial. Rather, the Tribunal will adopt a broad-brush assessment of the position, having
regard to the prospect of success and estimated quantum of damages.

- The likely duration and costs of the collective proceedings if they proceeded to trial
This factor is intended to reflect the often costly and time consuming nature of legal
proceedings. In light of the additional time and cost of taking a case to trial, it may be
preferable to approve a settlement even though a somewhat higher damages award might
be granted after trial

- - Any opinion by an independent expert and any legal representative of the applicants
As well as considering the written opinion of an independent expert and/or the lawyers
aadvising the class (or settlement) representative and the settling defendant(s), the Tribunal
may require that person to attend the settlement approval hearing and be questioned in
relation to their opinion (in a closed hearing if necessary). In giving their opinion to the
Tribunal, experts and legal representatives are reminded of their professional duties to the

26



—'C'L CHARLES
I LYNDON

Tribunal. Their role is of particular importance where a CSAO is sought for a direct
collective settlement: when there are no collective proceedings, the difficulty for the
Tribunal is all the greater in assessing whether the proposed terms are just and reasonable.

- The views of any represented person / class member / settlement class member (as
appropriate)
As the principal parties to the collective settlement approval application are agreed on the
settlement, class objectors provide the closest thing to an adversarial testing of the
settlement terms. Therefore, the Tribunal will consider carefully what any objectors have
to say about the settlement to ensure that the Class Members’ interests are served by the
settlement. The Tribunal will not, however, infer from a lack of objectors that the
settlement is likely to be just and reasonable.

- The provisions relating to the disposition of any unclaimed balance

The Tribunal will consider what will happen to any unclaimed settlement sums. Unlike
damages awards in collective proceedings, unclaimed sums may revert to the defendant:
Rules 94(9)(g) and 97(7)(g). Reversion to the defendant will not of itself be considered
unreasonable, but where a settlement includes provision for reversion, the Tribunal may
be concerned to see whether this is conditional upon a threshold of take-up of the
settlement fund. For example, a 17 settlement that could result in substantial fees being
paid to the lawyers of the class (or settlement) representative and a significant part of the
settlement sums being paid back to the defendants, while future claims by Class Members
are barred, is unlikely to be viewed as just and reasonable. A settlement may include
provision for all or part of the unclaimed balance be paid to the Access to Justice
Foundation, as in the case of a judgment in opt-out collective proceedings: paragraph 6.89
above.”

The statutory purposes which underpin the collective settlement regime are twofold: encouraging
settlement®® and protecting the interests of the class (see the Guide at paragraph [6.96]). That is why
‘all relevant circumstances’ includes consideration of the monetary and non-monetary benefits
offered by any settling defendant as well as any related provisions as to the payment of costs, fees
and disbursements. Once a settlement application has been made, the Tribunal will ensure that the
best interests of the class are considered as well as that a fair outcome is reached in the round. At that
stage, the Tribunal considers the appropriateness of the funders’ returns as well as any payments to
other stakeholders, such as the ATE Insurers and the legal teams who typically work on a partial CFA
basis.!

Approved settlements (to date)

The collective proceedings regime has reached the stage that it has a considerable body of case law
and experience at the CPO stage and now proceedings are coming through to the stage of judgment
or settlement. However, to date, there have only been three settlements that sought (and obtained)

30 See Gutmann v First TMR South Western Trains Limited [2024] CAT 32 [40].
31 Gutmann v. Apple [2025] EWCA Civ 459 at [86].
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the Tribunal’s approval: McLaren (RoRo), Gutmann Trains (Boundary Fares) and Merricks (Interchange
Fees):

Mclaren v MOL [2023] CAT 75

The first approved settlement was in McLaren v MOL for a modest £1.5m settlement with a Defendant
that held only a 1.7% market share. The CSAO judgment is helpful in showing how the CAT will
approach the process, albeit for a modest sum.

Gutmann v Stagecoach South Western Trains [2024] CAT 32

The second settlement, in the Gutmann v Stagecoach South Western Trains case, was for an amount
of "up to" £25m plus costs, a relatively high proportion of the approximately £56m (including interest)
that the class representative had estimated the claim’s worth against that defendant. The Tribunal
exercised its direction to only approve the settlement after it was modified to deal with its concerns,
including reducing the requirements for a claim on the least generous pot of damages to simply
require certification of entitlement with no further evidence needed from the class members.
Moreover, the Tribunal ordered that the size of the available sum to class members is increased in
certain circumstances. One feature of the proposed settlement that caused the Tribunal to scrutinise
it particularly carefully was that the amount payable for fees and costs reduced the greater the amount
paid in damages (up to a certain point), creating an incentive to minimise the amount of damages
claimed. The Tribunal was ultimately willing to approve this approach but only in the light of the
changes made to the settlement agreement, and because it had clear visibility of how the settlement
would be publicised and distributions made. The Tribunal also suggested that settling parties should
normally do empirical research to determine the likely claim rate (though there was insufficient time
prior to a scheduled trial on this occasion).

McLaren v WWL/EUKOR [2025] CAT 4

The third and fourth settlements, both in the McLaren v MOL case and approved together, were for
amounts of "up to" £24.5m and "up to" £12.75m, respectively. These were said to represent between
34% and 85% of the amount claimed albeit that the total amounts payable could be up to, respectively,
£6.5m and £1.75m less depending on the class members’ claims values and any settlements that are
subsequently concluded with the remaining defendants. The settlements were approved with
relatively modest adjustments to better protect the interests of the class by ring-fencing certain
amounts. The Tribunal also noted that it was helpful that the funders and insurers were represented
at the settlement approval hearing and that it would like to see that in future cases as well. The
Tribunal refused to allow payment of costs to the funders and insurers at the time of approval and
indicated that it would want to consider carefully, in due course, the reasonableness of the amounts
claimed in the light of the overall outcome of the proceedings.

On 15 January 2025, the Tribunal handed down its judgment approving those further collective
settlements in the McLaren proceedings. Distribution of the settlement sums is expected to follow
judgment. Notably, the settlement included the defendants making a payment of £500,000 for
distribution costs, following the approach taken in the Boundary Fares proceedings where the
defendant contributed £750,000 towards distribution.

Walter Hugh Merricks CBE v Mastercard Incorporated and Others [2025] CAT 28
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In February 2025, the CAT presided over the CSAO hearing in Merricks. The funder objected to the
settlement and submitted that the class representative ought to continue with the proceedings to
trial. On 20 May 2025, the Tribunal approved the settlement (including a total return on investment
to the funder of 1.5 times the amounts it had spent on the case) carefully examining the parties’
submissions and considering Mr Merricks’ position and motivations behind the settlement.

Whilst there have only been a handful of CSAOs issued so far, the consistent theme throughout has
been the Tribunal’s willingness to turn its mind to whether the settlement is fair and reasonable,
particularly from the class members’ point of view, requiring full and frank disclosure of all relevant
material from all parties®? The Tribunal’s approval process is critical to manage conflicts between class
members, lawyers, and funders, noting these may not always be aligned.

What is clear is that this regime contains sufficient, and robust, checks and balances, including at the
settlement phase, to ensure that funders are not exercising undue influence and control over the
proceedings, and that the class members’ interests (who are for the most part UK consumers) are at
the forefront of its decision making.

Q26. What should happen to unclaimed funds from a settlement agreement?

This question is a repeat of Q30 below, and we provide our answer against that question, at the end
of this document.

4. Distribution of funds

There are a number of practical issues involved in distributing damages among a potentially
extremely large class, both in the mechanics of how funds are delivered and the sequence in which
funds are distributed (for example, between funders and class members). It can be difficult to
predict how many consumers will come forward to claim their share, and while the cumulative total
is high, individual consumers may take the view that the amount of redress available to them is not
worth the steps required to claim it. This presents the potential for unclaimed damages, which —
under the current regime — go to the Access to Justice Foundation.

Q27. How are funds distributed among consumers? How could this be improved?
Rule 93 of the CAT Rules 2015 stipulates:
(1) Where the Tribunal makes an award of damages in opt-out collective proceedings, it shall
make an order providing for the damages to be paid on behalf of the represented persons
to— (a) the class representative; or (b) such person other than a represented person as the

Tribunal thinks fit.

The Competition Appeal Tribunal’s Guide to Proceedings 2015 summarises the Rules for distribution
of an award of damages at paragraph 6.82.

Where an aggregate award of damages has been made, the Tribunal will give directions as to
how each class member or represented person’s entitlement is to be calculated: Rule 92(1).

32 ibid. [38].
3 ibid., [36], [42]-[47], [63]-[64].
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Rule 92(2) gives examples of the types of directions the Tribunal may wish to make, such as
specifying a formula to quantify an individual’s entitlement, the provision of an interim
payment or the appointment of an independent third party to determine the claims or any
disputes regarding quantification. The Tribunal will expect the class representative to assist
the Tribunal by proposing appropriate directions. The Tribunal may also require the
apportionment to be placed before the Tribunal for approval.

At the outset, before certification, PCRs put forward a Notice and Administration Plan and it is
important to emphasise that, pursuant to CAT Rule 78(3)(c), the Tribunal will carefully consider such
a plan as part of its decision-making process for authorisation of a PCR in each case. The PCR must set
out if it is proposed that the collective proceedings should result in an aggregate award of damages,
how that award would be distributed as between members of the class.

In each case, PCRs produce a detailed Notice and Administration Plan with the assistance of specialist
claims administrators for class actions. The terms of these plans, therefore, differ but all are subject
to scrutiny by the Tribunal. The Tribunal has indeed scrutinised such plans; see for example the
certification decision in Spottiswoode.

To date there has only been one distribution of damages following a collective settlement, in the
Boundary Fares proceedings. We make two points.

First, as this is the first, it should not be taken as evidence of the effectiveness of the regime. It is
premature to draw conclusions on efficacy from the first attempt, from which all the relevant parties,
including observant practitioners not otherwise involved in this specific case, realise significant
learnings that can be utilised in subsequent distributions. It is premature to attempt to introduce
changes before more evidence and practical experiences have been gathered, a theme that we
emphasise throughout our response to these queries.

Second, distribution in the Boundary Fares proceedings, aside from being the first, was arguably the
most contextually challenging as the train operating company had ceased to operate the franchise in
2020 and no longer had any customer information to assist with the identification of class members.

It is important to emphasise some of the unique challenges of this settlement compared with opt-out
proceedings in sectors like telecommunications or digital markets. In cases such as Hammond v
Amazon, Kent v Apple and Coll v Alphabet, defendants hold digital records of their consumer base,
making notification and engagement more straightforward. By contrast, the Boundary Fares
proceedings concern historic rail journeys completed many years ago, 2015 to 2017, frequently
involving tickets and travelcards purchased physically rather than digitally. This meant that contact
details or other identifying information for many affected consumers were simply unavailable. The
location of past customers, who may have moved or ceased using rail services altogether, also meant
that efforts such as geographically targeted advertising or placing station-based notices would not
target such segment of the class as effectively.

We would expect other cases, including those with a simpler factual background, and those that

involve “big tech”, will involve a more straightforward distribution methodology, that would utilise
the significant amount of information that the defendants have to identify eligible class members.
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In terms of possible mechanisms to improve distribution in the future, we refer you to the Tribunal’s
transcript of the Stakeholder Entitlement hearing in the Boundary Fares proceedings.3* During the
hearing following settlement, Philip Moser KC raised the possibility of a dedicated Tribunal webpage
as an extrajudicial matter and although Hodge Malek KC did not provide a view, he indicated that ideas
about improvements are ‘gratefully received’.

Q28. Are consumers made sufficiently aware of proceedings/their right to claim their share of
damages by current notice requirements? If not, how could awareness be improved?

In addition to implementing insights from the Boundary Fares settlement distribution in the future,
which presented unique challenges that might not appear in other collective settlements,
organisations such as Consumer Voice regularly publicise and update a list of claims to encourage
consumers to stay up to date. Similarly, Which? has played a similar important role, among other
consumer-focused organisations.

We are of the view that government support to publicise and promote the opt-out regime would be
helpful in increasing UK consumers’ awareness of these claims and their entitlement to claim. At
present, public knowledge of opt-out class actions is low, and it is difficult to encourage ordinary
consumers to engage with proceedings if they do not know the regime exists or what their rights are.

To assist with the regime’s intended purpose, the government could assist in promoting awareness,
through accessible communications and education about the availability of collective redress and its
role in the UK’s competition and consumer law framework. This would complement and be consistent
with the CAT’s 2023-2025 fourth Strategy objective.®

As explained in our response to Question 27, there are opt-out claims that are particularly well-suited
to effective notice because defendants hold comprehensive digital records of the affected class.
Proceedings such as Kent, Coll or Hammond illustrate that, in appropriate cases, defendant businesses
too are in position to facilitate direct notification to class members. Under Rule 93 of the CAT Rules
2015, the Tribunal can make an order in respect of distribution of the award in each case specifying
‘any other matters as the Tribunal thinks fit’, and as the Court of Appeal observed in Le Patourel at
[88]:

“As set out at paragraphs [41]-[45] above there is (with limited exceptions) thereafter almost
nothing in the CA 1998 or the Rules which addresses the actual process or modus operandi of
distribution, a lacuna filled by the exercise of the CAT's broad case management powers. In
particular there is nothing which prevents the CAT issuing orders and directions which result
in the award of damages then being distributed in a form which maximises recovery and
compensation for the class. The Tribunal in this case contemplated the possibility that the CAT
might order payment to a claims administrator instructed by the legal representatives who
would then, with the assistance of BT's records and technology, effect the relevant credit or

34 Justin Gutmann v First MTR South Western Trains Limited and Another, Day 1 Transcript of the Stakeholder
Entitlement Hearing of Wednesday 10th September 2025 - Thursday 11th 13 September 2025 7.

35 Competition Appeal Tribunal, 2023-2025 Strategy, 1 March 2023. ‘d. Furthering public understanding of the
role and functions of the Tribunal and competition law generally. This priority will be pursued through various
appropriate types of “outreach” activity. For example, through liaison with stakeholders through the Tribunal’s
User Group and other channels; organising and speaking at conferences both in national and international
contexts; and continuing the Tribunal’s long-standing involvement with the Association of European
Competition Law Judges’.
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something similar. The Tribunal also contemplated that the " other" person under CAT Rule
93(1) could be BT on a specific direction of the Tribunal. We agree that these are possibilities.”

We would expect settlements and/or judgments involving defendants with whom class members’
have active accounts to consider providing direct credit into their respective account, or reduction of
upcoming subscription costs, for example, along with notification. Such an option may be viable, on a
case-by-case basis, and would significantly reduce the time and effort burden on consumers to claim
their entitlement, particularly until public awareness increases.

The role of the defendants is important, including when it comes to publicising the settlement. They
are well funded, well-resourced and experienced in developing the most effective marketing
strategies that reach their customers, who will often overlap with the class members. In addition to
facilitating direct credits, or direct payments, in some circumstances, we would recommend they
actively support publicising any settlement or award of damages, to increase take-up rates.

Q29. The quantum of damages can vary from case to case. For example, out of the recent Merricks
settlement of £200 million, £100 million was set aside for class members. Of this, individual class
members can expect to receive approximately £45 each and no more than £70. To what extent do
you consider that this return is meaningful for individual class members?

As Walter Merricks has observed, when a company has 1 million customers and each is deprived by a
pound, the company has made £1 million pounds, but nobody will sue for one pound. The
‘meaningfulness’ of outcomes lies less in the size of individual redress and more in ensuring
accountability. We cannot comment on how meaningful the redress per capita is, although on an
individual level, £45 per person belongs to an individual and efforts should be spent to ensure that it
reaches the affected person. It is their £45, not the defendant’s.

It is unhelpful to conflate questions of awareness and obstacles during the claims process with the
‘meaningfulness’ of damages. The suggestion that modest per-capita sums are inherently trivial
(supposedly compared to litigation costs) risks importing a subjective and inconsistent standard that
would never be applied to other areas of litigation (e.g. meaningfulness of general damages in
personal injury claims). The real point is that aggregate redress (which could sometimes even mean a
single claimant receiving more than they would following a strict application of the compensatory
principle in ordinary tort or contract proceedings) ensures accountability and deterrence where
individual claims would never be viable.

Both the Tribunal and the Court of Appeal have emphasised the importance of compensatory damages
and deterring defendants from harmful anti-competitive behaviour. We provide some examples
below:

e Consumers Association v Qualcomm [2022] CAT 20, at [106]:

“In the first place, in the current economic climate, and given the cost of living
challenges faced by many consumers, we do not consider that an average claim of
£16-17 per consumer is such a small sum that take-up is inherently likely to be limited.
In addition, as Ms Boyle pointed out, the value of individual claims will continue to
rise as the proposed collective proceedings progress, as existing class members may
purchase additional smartphones (and new consumers will also become part of the
class).”
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e Gutmann v First MTR [2021] CAT 31 (Boundary Fares CPO), at [177]:

“Finally, we note that even if only a small percentage of the class members take up a
damages award, that is not the only measure of benefit. As MclLachlin CJ noted in the
Canadian Supreme Court, in a passage quoted and adopted by Lord Briggs, such
proceedings also promote efficiency and justice “by ensuring that actual and potential
wrongdoers modify their behaviour to take full account of the harm they are causing,
or might cause, to the public”: see para 11 above.”

e Mr Phillip Evans v Barclays Bank PLC and Others [2023] EWCA Civ 876, referencing the
Supreme Court’s judgment in Merricks regarding the regime’s fundamental objectives. At
[128], the judgment provides:

“The Supreme Court also highlighted the importance of the regime being applied in a
manner which encouraged compliance with the law. The creation of strong
enforcement powers “..serves as a disincentive to unlawful anti-competitive
behaviour of the type likely to harm consumers generally” (paragraph [2]).
Anticompetitive conduct would not be “effectively restrained” if wrongdoers could
not be “brought to book” by mass claims (paragraph [53]). As was pointed out in the
dissenting judgment, both of these factors are relevant in this case and point in favour
of opt-out proceedings.”

Q30. What should happen to unclaimed or residual damages? Should different expectations be
applied to settlements?

There are distinct statutory rules governing unclaimed damages, depending on whether they arise
from a Tribunal award following trial or from an approved collective settlement. Following an award
made by the Tribunal, section 47C(5) of the Competition Act 1998 provides that any unclaimed
damages are to be paid to the Access to Justice Foundation, subject to any order for undistributed
damages to be paid to the Class Representative towards their costs.

As regard collective settlements in opt-out proceedings, those are unique arrangements between the
settling parties subject to the Tribunal’s approval under Rules 94-97 of the CAT Rules 2015. The
Tribunal exercises oversight to ensure that the settlement terms in each case, including any provision
for unclaimed sums, are “just and reasonable.”

In recognition of its role, the Access to Justice Foundation has been selected as the recipient in the
context of collective settlements (although not mandatory). In the Merricks v Mastercard CSAO
judgment, the Tribunal noted that the Access to Justice Foundation is appropriate because it offers
‘assistance to a very wide range of bodies across the UK to help the disadvantaged pursue or protect
their legal rights.”®® The stakeholders in the Boundary Fares settlement, the first of its kind to reach
the distribution stage, agreed a total of £4 million, less the amount distribution to class members, to
be paid to the Foundation. The Tribunal endorsed this agreement at the Stakeholder Entitled Hearing
that took place on 10 and 11 September 2025.

36 [2025] CAT 28 at [202]
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As Hodge Malek KC, the chair of the panel, had observed in his Keynote Speech on 24 June 2025:%”

“It has to be recognised that in most cases the majority (if not vast majority) of class members
are unlikely to make claims when it comes to the distribution stage. Sometimes it may be
possible to increase the level of take up by making payment automatic (e.g. by a reduction in
future bills or credit or repayment where there is an ongoing relationship). However, such
alternatives may not be available. In such circumstances the parties, stakeholders and the
Tribunal may consider payments to charity. Again, this is a very much fact specific situation.
In Merricks the Tribunal was prepared to direct that a proportion of the settlement sum not
claimed and payable to class members should go to the Access to Justice Foundation.”

However, it remains to be seen how other collective settlements or Tribunal judgments making an
award following trial, will deal with unclaimed damages. It is important to emphasise that the
presumption of low consumer uptake should not be accepted as inevitable. As the regime matures,
improved notification strategies and, where applicable, automatic/direct payments by the defendants
(i.e. where there is an ongoing relationship with the class) will hopefully minimise the proportion of
unclaimed damages.

Where unclaimed damages do arise, the Tribunal’s jurisdiction is and should remain central to
determining their allocation. Relevant parties may include charities that benefit UK consumers
(depending on the subject matter of each case) and help redistribute the proceeds of anti-competitive
conduct; funders who have borne the financial risk of proceedings and should receive a fair and
proportionate return; and legal teams acting under Conditional Fee Agreements who assume
significant risk in bringing such claims. By contrast, representatives who have been paid on a full
hourly-rate basis should not share in unclaimed proceeds. Allocation should be assessed on a case-
by-case basis but, as regards settlements in the second limb of the question, we draw the reviewers’
attention to the Court of Appeal’s judgment in Gutmann v Apple, in which Sir Julian Flaux stated ‘In
my judgment, the supposed distinction lacked any coherence. In both the case of a settlement and an

award by the CAT at the end of collective proceedings, what the CR receives is “damages”.’®

37 Hodge Malek KC, Keynote Speech at Second Annual LF Dealmakers Conference: Advancing Litigation
Finance, 24 June 2025.

38 EWCA Civ 459 [93]. The Court concurred with the Tribunal’s view on this in McLaren v MOL [2024] CAT 47
[21].
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